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In the United States Court of Appeals for the 
District of Columbia 


No. 8192 

Carl Ercoli, appellant 
v. 

United States of America, appellee 


APPEAL FROM THE POLICE COURT OF THE DISTRICT OF COLUMBIA 


BRIEF ON BEHAI? OF THE GOVERNMENT 


COUNTER STATEMENT OF THE CASE 

This is an appeal from a judgment entered on January 3, 
1942, by the Police Court of the District of Columbia (now 
the Municipal Court for the District of Columbia). The de¬ 
fendant below, Carl Michael Ercoli, was charged by informa¬ 
tion with the offense of negligent homicide on the person of 
one Robert Cleveland Wayland. The case was duly tried 
before a jury and a verdict of guilty returned. A motion for 
new trial was overruled and defendant w r as sentenced to a 
jail term of 180 days. 

An alleged copy of the Bill of Exceptions in the instant case 
is contained in the Appendix to the appellant’s brief; however, 
an examination of this so-called Bill of Exceptions reveals it 
to be an incomplete, inaccurate, and argumentative copy of 
the original Bill of Exceptions, which forms part of the record 
on file in this Court. For the purpose of clarity, therefore, 
and as a full statement of the facts in this case, an exact copy 
of the Bill of Exceptions is set forth herewith, in extenso: 
* * * * * 


(i) 
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To maintain the issues on its part joined, the United 
States introduced the following evidence and the fol¬ 
lowing named witnesses, all being first duly sworn, testi¬ 
fied as follows: 

Dr. Richard L. Hawkins: 

That he is attached to Emergency Hospital; that on 
| the morning of April 23.1941, he responded to an ambu¬ 
lance call at M Street and New Hampshire Avenue NW. ; 
that upon his arrival there he found a man lying on the 
street, covered with a sheet; that the right side of the 
man’s head was mashed in and his brains were strewn 
all over the road; that the man was already dead, so 
witness did not examine him for any other bodily in¬ 
juries. 

Lionel Couture: 

I That he is a member of the Metropolitan Police De¬ 
partment, attached to the Accident Prevention Unit; 
that he arrived at the scene of the accident at approxi¬ 
mately 7: 10 A. M. on April 23, 1941; that he found the 
body of one Robert C. Wayland lying in the street in 
the northwest corner of the intersection of New Hamp¬ 
shire Avenue and M Street NW.; that witness imme¬ 
diately took measurements and photographs at the scene 
' (see Government s Exhibits 3 and 5 * * *); that 
New Hampshire Avenue at this point is fifty feet 
wide, and M Street, running west from New Hamp¬ 
shire Avenue, is fifty-six feet wide; that the cross¬ 
walk running from the south to the north side of 
M Street, on the west side of New Hampshire Avenue, 
is nineteen feet wide; that in the center line of 
M Street, extending west from New Hampshire Avenue, 
is a -white concrete traffic marker, approximately four 
1 inches wide; that at the time of the arrival of witness 
upon the scene, the weather was cloudy, the streets were 
dry, and it was daylight; that witness made an examina¬ 
tion of the surface of the street; that there were no skid 
marks on the street, but there were some scuff marks on 
the street in the crosswalk; that said scuff marks were 
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fifteen feet west of the west curb of New Hampshire 
Avenue and twenty-eight feet north of the south curb of 
M Street; that there was a 1929 Mack truck, D. C.. H-46, 
parked on the east side of New Hampshire Avenue; that 
the truck was loaded with three and a half tons of con¬ 
crete that had not been thoroughly mixed; that the over¬ 
all width of the truck is eight feet two inches in the rear, 
seven feet two inches in the front, dual wheels, and the 
height was nine feet in back of the tank, and the cab was 
eight feet high; that witness examined the truck; that 
there were no marks whatsoever on the truck, except that 
on the front license plate, which was right in the center 
of the truck, there were some clothing impressions; that 
there is an Esso gas station located on the southwest 
corner of New Hampshire Avenue and M Street; that 
the building line on the south side of M Street, west 
from New Hampshire Avenue, is thirty-six feet from the 
south curb line of M Street; that the driveway to said 
Esso station is on the south side of M Street, seventy- 
one and a half feet west of the west curb line of New 
Hampshire Avenue; that said driveway into said gaso¬ 
line station is twenty-five feet wide; that witness saw 
the defendant, Carl Ercoli, at the scene of the accident. 

Over the objection of counsel for the defendant, the 
witness was then permitted to testify to the conversa¬ 
tion which he had with the defendant at the time and 
place above indicated. The ground of the objection 
was that the corpus delicti not having been proven, the 
admissions were not receivable as evidence. This objec¬ 
tion was overruled and an exception noted. The wit¬ 
ness then testified that in a conversation with the de¬ 
fendant at the intersection of New Hampshire Ave¬ 
nue and M Street, just after the arrival of the witness 
upon the scene, the defendant stated that he was the 
driver of the concrete truck and had been proceeding 
east on M Street towards New Hampshire Avenue, and 
that he was traveling between twenty and twenty-five 
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miles an hour; that when the defendant had arrived 
at a point on M Street about twenty-eight feet west of 
the west curb line of New Hampshire Avenue, he no¬ 
ticed this man walking from the south to the north 
side of M Street, on the west side of New Hampshire 
Avenue, in the sidewalk line of New Hampshire Avenue; 
that he did not sound his horn or give the man any 
warning of any kind and did not attempt to change the 
course of the truck; that the truck was equipped with 
mechanical booster brakes; that he applied the brakes 
just at the time of the impact; that he felt the bump 
and he coasted on over and took his brakes off and 
stopped his truck on the east side of New Hampshire 
Avenue; that he had been driving this truck or a simi¬ 
lar type close to four years; that the brakes on the truck 
he was driving don’t act right away; that as you apply 
the brakes the booster goes in operation and then the 
brakes start to take hold; that his brakes had just started 
to take hold when he struck the man; that the defend¬ 
ant did not think there was any car between him and 
the intersection when he first saw the man; that the 
defendant told witness that the scuff marks observed 
on the street by the officer was the point of impact be¬ 
tween the truck and the man’s bodv; that when the 
defendant first saw the man that was struck, the man 
was looking in an easterly direction and not in the direc¬ 
tion from which the truck was approaching; that the 
defendant told the officer that the scuff marks which 
the officer saw on the street were caused by the dece¬ 
dent’s shoes and that there was a mark on each side of 
the center line of M Street. 

The witness testified that measurements made by 
him showed that the place pointed out by the defendant 
as the point of impact to the place where the body lay 
upon the street was a distance of thirty-eight feet; that 
when witness arrived upon the scene, the nearest auto¬ 
mobile parked on the south side of M Street was fifty 
feet west of the west curb line of New Hampshire Ave¬ 
nue. Witness further testified that he made a test of the 
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brakes of said truck just after the accident and while 
the concrete was still in the truck and that at a speed 
of twenty miles per hour the truck stopped within 
forty feet after the brakes were applied; that witness 
tested the horn on said truck and found it to be in good 
condition. 

Dr. R. M. Rosenberg. Deputy Coroner of the District 
of Columbia: 

That on April 23, 1941, an autopsy was performed at 
the District Morgue on the body of one Robert C. Way- 
land and that the cause of death was a crushed head 
with traumatic decerebration; that the whole head was 
crushed—it was absolutely flat. 

Sergeant William J. Liverman, of the Metropolitan 
Police Department: 

Witness testified, over the objection of counsel for the 
defendant, to the effect that, corpus delicti not having 
yet been proven, admissions of defendant were not yet 
receivable in evidence, that he had a conversation with 
the defendant at Traffic Headquarters at approximately 
10 a. m. on the morning of the accident; that defendant 
stated to the witness, in substance, as follows: That he 
left the plant at 3050 K Street NW. shortly before seven 
o’clock with a lot of concrete to go to the 6500 Block of 
Thirteenth Street; that he drove up Jefferson Street to 
M Street and east on M Street; that when he was ap¬ 
proaching the intersection of New Hampshire Avenue, 
he was in the center lane of traffic, intending to make a 
left turn and go north on New Hampshire Avenue, and 
there "was a line of traffic to his right; that when he 
saw the man who was struck, he was about twenty-five 
or thirty feet from him; that the man was walking 
toward the north side of M Street in the sidewalk line 
of New Hampshire Avenue; that the man was walking 
toward the line that would put him in front of the truck; 
that he applied the brakes right then; that the man 
was looking east and never looked at defendant at any 
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time and he continued to walk right in front of the 
truck; that the front of the truck struck him about in 
the center of the radiator, or where the radiator would 
be, but the radiator on this truck is in the back; that 
he felt the truck bump as the wheels passed over the 
man's body; that after he felt the wheel pass over the 
man, he let his truck drift over to the east side of New* 
Hampshire Avenue just north of M Street, where the 
truck stopped; that he got out of the truck and by that 
time Officer Siegrist had arrived and took charge; that 
defendant remained at the scene until the investigation 
was completed; that he was driving between twenty- 
five and thirty miles per hour; that by the application 
of the brakes the truck had been slowed up some, but 
not much; that defendant does not know if there was a 
car parallel with him or not when he first saw this man; 
that defendant does not think there was any car be¬ 
tween him and the intersection in the first line of traffic 
when he saw the man. 

Whereupon, the Government rested its case and coun¬ 
sel for the defendant moved the Court to direct a 
verdict in the defendant s favor on the grounds (1) that 
the corpus delicti had not been proven aliunde the ad¬ 
missions of the defendant and (2) no negligence, reck¬ 
lessness, carelessness or immoderacy in the rate of speed 
had been proven which motion was overruled and an 
exception noted. 

Whereupon, the defendant, to prove the issue placed 
upon him. called to the witness stand said Sergeant J. 
Liverman. of the Metropolitan Police Department, and 
asked the witness how far the normal driver, operating 
a vehicle at the rate of twenty-five miles per hour, would 
travel between the instant of apprehending danger and 
the instant of applying the brakes. Counsel for the 
defendant stated that the question was for the purpose 
of proving that, although this particular vehicle w’ould 
be stopped within forty feet after the application of 
the brakes, it would not have been stopped in time to 
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avoid striking the pedestrian, because the normal driver 
would have to go twenty-two feet before he applied the 
brakes. The question was objected to by counsel for 
the Government. The objection was sustained and an 
exception noted. 

Whereupon, the defendant, Carl Eicoli. was called as 
a witness in his own behalf and testified, in substance, 
as follows: 

That he was operating the concrete truck east on M 
Street; that he was in the center lane of traffic on M 
Street, approaching New Hampshire Avenue, intend¬ 
ing to go north on New Hampshire Avenue and there 
was a lane of traffic to his right; that an automobile 
on his right, traveling in the same direction, obstructed 
his view of the pedestrian until it turned into the gaso¬ 
line station, at which time it was too late to stop; that 
the deceased was about twenty-five or thirty feet from 
the defendant when defendant first saw him and was 
walking toward the north side of M Street in the side¬ 
walk lane on the west side of New Hampshire Avenue; 
that the deceased walked into the truck without looking 
for traffic from the direction the truck was coming; 
that defendant had been working for the Super Con¬ 
crete Company for about three and a half years and 
had been driving this truck or one of a similar type 
for that period of years; that when he struck the man, 
the truck had been slowed up some, but not much, 
by the application of the brakes; that the truck was 
loaded with about five tons of concrete; that the truck 
was equipped with mechanical booster brakes; that 
these brakes don’t act right away, but as you apply the 
brakes, the booster goes into operation and then the 
brakes start to take hold; that the brakes on the truck 
had just started to take hold when he struck the man; 
that the man had reached a point about four or five feet 
from the center of M Street at the time he was struck. 

The defendant thereupon closed his case. 

Whereupon, through his counsel, defendant moved 
the Court to instruct the jury to return a verdict of not 

480324—42-2 
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guilty. Said motion being overruled, an exception was 
duly noted. 

The Court instructed the jury, and the jury returned 
a verdict of guilty. Counsel for the defendant filed a 
1 motion for a new trial, which was overruled and an 
exception was noted. On January 3,1942, the defendant 
was sentenced to serve a term of one hundred eighty 
days. 

« # » * * 

ISSUES 

I 

(a) Whether the corpus delicti of a criminal case must be 
established as a condition precedent to the introduction in 
evidence of a confession or an admission of the accused. 

(b) Whether a defendant waives his exception to the denial 
of his motion for a directed verdict by proceeding to introduce 
evidence in his own behalf—thereby requiring the sufficiency 
of the evidence of the corpus delicti to be measured by all the 
evidence in the case. 

(c) Whether a defendant’s judicial admissions at the trial 
may be considered as competent evidence tending to establish 
the corpus delicti, aliunde the defendant's extrajudicial admis¬ 
sions. 

II 

(a) Whether there was sufficient evidence to establish the 
corpus delicti at the time the defendant’s admissions were 
received in evidence. 

(b) Whether there was sufficient evidence to establish the 
corpus delicti aliunde the defendant’s admissions, at the con¬ 
clusion of the Government’s case in chief. 

(c) Whether there was sufficient evidence to establish the 
corpus delicti, aliunde the defendant's admissions, at the con¬ 
clusion of the whole case. 

III 

Whether a police officer, not qualified as an expert witness, 
may be asked a hypothetical question as to the “reactionary 
period” of a normal automobile driver. 
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SUMMARY OF ARGUMENT 

I 

Under the doctrine enunciated by this Court in Forte v. 
United States (1937), 94 F. (2d) 236. 68 App. D. C. 111. 127 
A. L. R. 1120, it is necessary that a confession or admission in a 
criminal case be corroborated by independent evidence touch¬ 
ing upon the corpus delicti and the whole thereof, (a) How¬ 
ever, this rule does not require independent proof of the corpus 
delicti, as a condition precedent to the introduction in evidence 
of the defendant’s confession or admission. It is within the 
sound discretion of the trial judge to determine the order of 
introduction of evidence in a case. VII Wigmore on Evidence 
(3rd ed.), $ 2073. (b) Furthermore, a motion for a directed 
verdict made by the defendant at the conclusion of the Govern¬ 
ment’s case, on the ground that the corpus delicti has not been 
sufficiently established aliunde the defendant's admissions, 
even though improperly denied by the trial judge, is not avail¬ 
able as an assignment of error where the defendant proceeds to 
introduce testimony in his own behalf. Thereafter, the suf¬ 
ficiency of the evidence, for any purpose, must be measured by 
all the evidence in the case. Leyer v. United States (C. C. A. 2. 
1910), 1S3 Fed. 102,104. (c) Moreover, in the present case the 
defendant took the witness stand and testified to facts substan¬ 
tially similar in many respects to the subject matter of the 
defendant's extrajudicial admissions. Such judicial admissions 
may be considered as competent testimony tending to prove 
the corpus delicti. Consequently, a review of all the testimony 
in the case, including the defendant’s own testimony at the 
trial, clearly established the corpus delicti, independent of any 
extrajudicial admissions. 

II 

The fact is. however, that there existed substantial evidence 
of the corpus delicti, aliunde the defendant's admissions, at any 
one of the three stages of the case under discussion, i. e., (a) at 
the time the admissions actually were received in evidence; 
(.b) at the cl6se of the Government’s case; and (c) at the time 
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the whole case was submitted to the jury. At any one of these 
points: there was direct evidence of the fact of decedent’s vio¬ 
lent death, also abundant circumstantial evidence tending to 
show that such death resulted from the negligent operation of 
a heavily loaded truck. The essential elements of the corpus 
delicti, therefore, were established by substantial evidence, in¬ 
dependent of the defendant’s admissions. 

Ill 

A witness was called by the defendant to prove the “reac¬ 
tionary period” of normal drivers, but the trial court declined 
to receive the proffered testimony. The ruling of the court 
was proper, in view of the fact that so far as the record re¬ 
veals. the witness was not properly qualified as an expert: also 
the hypothetical question propounded to the witness was de¬ 
fective as a matter of form. 

ARGUMENT 

I 

Defendant’s extrajudicial admissions properly admitted in 

evidence 

Th^ appellee has no quarrel with the appellant’s contention 
that there can be no conviction of an accused in a criminal case 
upon an uncorroborated confession, and that the evidence 
necessary to corroborate a confession must embrace substantial 
evidence of the corpus delicti and the whole thereof. This doc¬ 
trine was explicitly laid down by this Court in Forte v. United 
States. (1937) 94 F. (2d) 236. 6S App. D. C. 111. 127 A. L. R. 
1120. It may be assumed that the doctrine of the Forte case 
applies with equal force to a negligent homicide case. Accord¬ 
ingly, the corpus delicti in a negligent homicide case would in¬ 
clude: (1) the fact of the death, and (2) the criminal means by 
which the death came about, i. e., that the death occurred as a 
result of the negligent operation of a motor vehicle. See 
Thompson v. State, (1929) 41 Wyo. 72, 2S3 Pac. 151, 155. To 
support a conviction for this offense, therefore, there must 
necessarily exist substantial evidence, aliunde and confessions 
or admissions, tending to establish the essential efements of the 
corpus delicti. 
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In the present case it is contended that the Government 
failed to introduce sufficient evidence of the corpus delicti, 
aliunde any confessions or admissions: (1) as a condition 
precedent to the introduction in evidence of the defendant’s 
admissions, or (2) to overcome a motion by the defendant for a 
directed verdict at the close of the Government’s case in chief. 

Assuming for the sake of argument, that the Government had 
failed to introduce sufficient independent evidence of the corpus 
delicti at either of the stages mentioned, it is submitted that 
no reversible error was committed, if. at the time the whole 
case finally was submitted to the jury, there existed substan¬ 
tial evidence of the corpus delicti and the whole thereof, inde¬ 
pendent of the defendant’s admissions. This conclusion fol¬ 
lows from three demonstrable propositions: (a) that the order 
of introduction of proof is within the sound discretion of the 
trial court; (b) that the introduction by the defendant of 
evidence in his own behalf, after the denial of his motion for a 
directed verdict, constitutes a waiver of his objection to the 
assumed error of the trial court; (c) that a review of all the 
evidence, including the defendant’s judicial admissions at the 
trial, reveals the existence of substantial and convincing evi¬ 
dence tending to establish the corpus delicti, independent of 
the defendant’s extrajudicial admissions. 

(a) Order of proof within sound discretion of trial court 

The second witness called by the Government at the trial 
was Lionel Couture of the Metropolitan Police Department. 
Over the objection of counsel for the defendant. Couture testi¬ 
fied to a conversation which he claimed to have had with the 
defendant at the scene of the alleged crime. The same situation 
occurred in connection with the testimony of Sergeant Wil¬ 
liam J. Liverman of the Metropolitan Police Department, the 
fourth witness called by the Government. In the case of both 
witnesses, the defense contended that testimony concerning the 
alleged conversations was inadmissible, because the preliminary 
proof of the corpus delicti had been insufficient. As will be 
shown hereafter, it is the Government's view that there existed 
ample circumstantial evidence of the corpus delicti, at this stage 
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of the case, to justify the trial court’s action in admitting the 
testimony concerning the defendant's admissions. 

However, assuming for the sake of argument, a lack of ade¬ 
quate preliminary proof of the corpus delicti at this stage of the 
case, it nevertheless was within the sound discretion of the trial 
court to admit the testimony as to the admissions. The order 
of proof of these admissions was immaterial, provided that, 
after all the evidence in the case had been received, there 
existed satisfactory corroboration of the admissions, consisting 
of independent proof of the corpus delicti. The applicable 
principle is stated by one eminent authority as follows: 
“That the evidence of the “corpus delicti’ should be put 
in before a confession is certainly good practice, and is 
occasionally said to be the rule; but the better view is 
that the trial judge may determine the order of this evidence, 
on the general principles otherwise prevailing.” VII Wig- 
more on Evidence, 3d ed., § 2073. This “better view” was fol¬ 
lowed in Gladstone v. United Stales (C. C. A. 9,1918), 24S Fed. 
117. 119-120. In that case, the court permitted the Govern¬ 
ment to prove, at an early stage of the case, a conversation 
between the arresting officer and the defendants. This was ob¬ 
jected to on the ground that the evidence was not admissible 
until the corpus delicti had been established. In reply to this 
contention, the appellate court held that, “it is sufficient 
to say that the order in which testimony shall be admitted is 
largely within the discretion of the trial court. Thiede v. 
Utah Territory, 159 U. S. 511, 519, 16 Sup. Ct. 62, 40 L. ed. 
237. And while it may be preferable to prove the corpus 
delicti before offering evidence to implicate the accused, ‘it 
is not error to receive evidence against the accused before the 
corpus delicti has been proved.' ” See also Murray v. United 
States (1923), 28S Fed. 1008, 1013, 53 App. D. C. 119, 124, 
certi denied 262 U. S. 757; Wiggins v. United States (C. C. A. 
9. 1933), 64 F. (2d) 950, 952, cert, denied 290 U. S. 657; State 
v. James (1921), 96 N. J. L. 132, 114 Atl. 553, 558, 16 A. L. R. 
1141,1150; and see cases cited inNote (1940), 127 A. L.R. 1130, 
1141. and in Note (1905), 68 L. R. A. 33, 79. In the James 
case, the court said: 

A defendant on trial for a crime is not harmed if his 
1 confession is introduced in evidence and then the corpus 
I delicti is proved; for. if the order of proof were reversed 
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and the corpus delicti were first established, and then 
the confession, the result would not be different. It is 
the corpus delicti plus the confession, or the confession 
plus the corpus delicti, that makes the case. Again a 
defendant is not harmed if his confession is first intro¬ 
duced, because, if that were not followed by proof of 
the corpus delicti, the defendant would go acquit, if 
that were all there were to the case. * * * 

In the present case, it was immaterial to the ultimate out¬ 
come of the case whether the admissions of the defendant were 
admitted in evidence before or after the other corroborating 
proof of the corpus delicti. Practice might prefer such proof 
before introduction of a confession or admission, but a hard 
and fast rule to this effect would lead to manifest injustice. 
The important question is whether at the conclusion of all 
the evidence there exists substantial evidence of the corpus 
delicti, aliunde any confessions or admissions. But the answer 
to this question does not hinge upon the special order in which 
a confession or admission is received in evidence. 

(b) Defendant waived error, if any, in trial court’s ruling denying motion 

for directed verdict 

At the conclusion of the Government’s case, the defendant 
moved the court to direct a verdict in defendant’s favor on the 
ground that the corpus delicti had not been sufficiently proved 
aliunde the defendant’s admissions. This motion was over¬ 
ruled. Thereafter, the defense introduced further evidence, 
including the testimony of the defendant himself, Carl Ercoli. 
As will be shown hereafter, there was clearly substantial evi¬ 
dence of the corpus delicti, aliunde the defendant’s admissions, 
to overcome the motion for directed verdict at the close of the 
Government’s case. 

However, assuming for the sake of argument, a lack of 
sufficient evidence of the corpus delicti at this stage of the case, 
it is submitted that by failing to rest his case after denial 
of his motion for directed verdict, the defendant waived his 
right to claim an exception to the trial court’s ruling. By 
proceeding to introduce further testimony in his own behalf, 
the defendant bowed to the necessity of having the sufficiency 
of the evidence, for any other purpose, measured by all the 
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evidence in the case—both that introduced by the defense 
as well as that introduced by the Government. This prin¬ 
ciple of law is recognized as fundamental. Perovich v. United 
States (1907) 205 U. S. S6, 91; Smith v. United States, 62 F. 
(2d) 1061, 61 App. D. C. 344; Murray v. United States (1923) 
28$ Fed. 100$, 53 App. D. C. 119, 126, cert denied 262 U. S. 
757; Leyer v. United States (C. C. A. 2, 1910), 183 Fed. 102, 
104; 23 C. J. S., Criminal Law , § 1148. In the Leyer case, it 
appeared that the Government's proof of the elements of the 
crime charged was defective in an important particular. The 
defendant thereupon moved for directed verdict, which was 
denied. The defendant then proceeded to put in additional 
evidence, which supplied the defect in the Government's proof. 
On appeal, it was contended that the trial court erred in not 
granting the defendant’s motion for a directed verdict at the 
close of the Government's case, but the court said: 

It is well-settled practice that an exception to a 
refusal to direct a verdict at the close of plaintiff's 
* case is waived, if defendant thereafter proceeds to 
put in proof. The strength of the case for plaintiff 
must then be tested upon an examination of the entire 
1 record, made upon a new motion to direct a verdict 
when both sides have rested. Wilson v. Haley Live 
1 Stock Co., 153 U. S. 39, 14 Sup. Ct, 768, 38 L. Ed. 627. 

We see no reason to repudiate this rule in criminal 
causes. If the whole record indicates that a verdict of 
guilty was justified, it is immaterial that evidence essen¬ 
tial to conviction was voluntarily introduced by defend¬ 
ant himself. There is no force in the contention that 
the denial of the motion to direct acquittal at the close 
of the case for the prosecution “would in effect shift- 
the burden of proof, and the defendant would be com¬ 
pelled to go forward and prove his innocence before the 
i prosecution had succeeded in proving his guilt.” De- 
i fendant was not compelled to go forward. If the prose¬ 
cution failed to make out its case, he could quite safely 
1 rest upon his exception, knowing that, even if the jury 
should find a verdict against him on such incomplete 
proof, it would be promptly set aside. 
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From the foregoing authorities, it is apparent that the de¬ 
fendant in the instant case waived his exception to the denial 
of his motion for a directed verdict, by introducing evidence 
in his own behalf. Thereafter, the sufficiency of the quantum 
of proof became measurable by all of the evidence in the case, 
including the testimony of the defendant himself. And 
this would be true even if the trial court had erred in denying 
the defendant’s motion for a directed verdict. Leyer v. United 
States, supra. 

(c) The defendant’s judicial admissions may be considered in determining 
the sufficiency of the proof of the corpus delicti, aliunde the extrajudicial 
admissions 

In the present case, after the denial of defendant’s motion 
for a directed verdict at the close of the Government’s case in 
chief, the defendant, Carl Ercoli, took the witness stand and 
testified in his own behalf. In many respects, this testimony 
was substantially similar to the admissions made by the de¬ 
fendant to the police officers at the scene of the alleged crime. 
Of course, the rule governing corroboration of extrajudicial con¬ 
fessions does not apply to testimony adduced in open court 
from the mouth of the defendant himself. See Martin v. United 
States (C. C. A. S, 1920) 264 Fed. 950, 951. The testimony of 
the defendant, therefore, may be considered in connection with 
the other evidence in the case, in determining whether or not 
there existed substantial evidence of the corpus delicti , inde¬ 
pendent of the extrajudicial admissions. People v. Kelly 
(1925) 75 Cal. App. 519, 234 Pac. 110, 111. And since in the 
present case, the defendant’s extrajudicial and judicial admis¬ 
sions are in many respects substantially similar, any assumed 
defect in the Government’s case in chief was completely cured. 
Just such a situation occurred in Kaye v. United States (C. C. 
A. 7, 1910), 177 Fed. 147, 150-151, where the defendant was 
prosecuted under an indictment containing several charges of 
counterfeiting. Upon appeal the question was raised as to 
whether or not at the conclusion of the Government’s evidence 
there -was sufficient proof of the corpus delicti, and whether 
purported oral and written admissions made by the defendant 
out of the presence of the court were properly received in evi¬ 
dence. It was held by the court that any defects in the Govern- 



16 


merit’s case were “unequivocally established by defendant when 
he testified as a witness on his own behalf. * * * What¬ 
ever infirmities there were in the Government’s case under the 
fifth count, defendant voluntarily cured.” 

The case of Hunt v. State (1939) 216 Ind. 171,23 N. E. (2d) 
681,685. is to the same effect. There, the defendant was found 
guilty of operating a motor vehicle while under the influence 
of intoxicating liquor. Part of the evidence consisted of certain 
admissions made to police officers shortly after defendant’s 
automobile had collided with a concrete pillar at a street inter¬ 
section. Upon appeal it was urged that the judgment of the 
trial court was unsupported by the evidence, because there was 
no competent proof of the corpus delicti, that is, there was no 
independent proof of corpus delicti to corroborate the defend¬ 
ant’s admissions. In determining this question, the court 
pointed to the testimony of the defendant himself at the trial, 

stating: 

Appellant took the stand in his own behalf and pro¬ 
duced other witnesses. He was not required to do this, 
and if he thought the state had failed to make out a case 
against him because its evidence was insufficient to 
establish the corpus delicti or any other essential fact, 
he had a right to stand on the record and demand an 
acquittal. When, however, appellant testified and pro¬ 
duced other evidence he thereby authorized the court 
to determine the sufficiency of the proof from the whole 
case. Kaye v. United States, 7 Cir.. 1910, 177 F. 147, 
150. 100 C. C. A. 567. Instead, he established by direct 
proof, or by fair inference, that he owned an automobile 
that was involved in an accident at the intersection of 
two public highways; that a short time before the oc¬ 
currence he was driving said car alone toward the scene; 
that the car was wrecked in a collision with a tree; and 
that soon after he was found on the floor of the car in a 
“knocked out” condition. This was some evidence of 
the fact that appellant was operating a motor vehicle 
upon a public highway of this state, as charged in the 
affidavit. 

* * # * « 
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When the corroborating proof and the appellant's admis¬ 
sions are considered together, it cannot be successfully 
contended that the corpus delicti was not established. 

As will be shown in detail hereafter, a review of all the evi¬ 
dence introduced by both the Government and the defense in 
the present case, reveals ample evidence tending to establish 
the corpus delicti, aliunde the defendant’s admissions. 

II 

Substantial evidence of the corpus delicti existed at any one 

of three stages in the case 

As demonstrated above, it was unnecessary for the Govern¬ 
ment to introduce substantial evidence of the corpus delicti, 
aliunde the defendant’s admissions, as a condition precedent 
to the introduction in evidence of the admissions; nor was it 
necessary for the Government to prove the corpus delicti, 
aliunde the defendant’s admissions, in order to overcome the 
defendant’s motion for a directed verdict at the close of the 
Government’s case, in view of the fact that the defendant pro¬ 
ceeded to introduce additional evidence in his own behalf. It 
was necessary only that there should exist substantial evidence 
of the corpus delicti, aliunde the defendant’s admissions, at the 
conclusion of the whole case, and that such corroborating evi¬ 
dence plus the admissions should establish the corpus delicti 
beyond a reasonable doubt. The fact is. however, that sub¬ 
stantial evidence of the corpus delicti, aliunde the defendant’s 
admissions, existed at any one of the three stages of the case 
w’hich have been mentioned, that is, (a) at the time the ad¬ 
missions were received in evidence, (b) at the close of the Gov¬ 
ernment’s case, (c) at the time the whole case was submitted 
to the jury. 

(a) Substantial evidence of the corpus delicti, at the time of defendant’s 
admissions were received in evidence 

At the time the trial court received in evidence the defend¬ 
ant’s extrajudicial admissions, the following testimony already 
had been introduced into the case: Dr. Richard L. Hawkins, 
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attached to the Emergency Hospital, had testified that on the 
morning of April 23, 1941. he responded to an ambulance call 
at M Street and New Hampshire Avenue NW.: that upon his 
arrival there, he found a man lying on the street, covered with 
a sheet; that the right side of the man’s head was mashed 
in and his brains were strewn all over the road; that the man 
was already dead. Another witness. Lionel Couture, of the 
Metropolitan Police Department, attached to the Accident 
Prevention Unit, had testified that he arrived at the scene of 
the alleged crime at approximately 7:10 A. M. on April 23, 
1941; that he found the body of one Robert C. Wayland lying 
in th£ street at the northwest corner of the intersection of 
New Hampshire Avenue and M Street NW. The witness 
stated that he took measurements and photographs of the 
scene; that M Street at this point is fifty-six feet wide; that 
the crosswalk running from the south to the north side of M 
Street on the west side of New Hampshire Avenue is nineteen 
feet wide; that in the center line of M Street, extending west 
from New Hampshire Avenue, is a white concrete traffic 
marker approximately four inches wide. At the time of the 
witness’ arrival upon the scene, the weather was cloudy, the 
streets were dry. and it was daylight. The witness stated that 
he made an examination of the surface of the street; that 
there were no skid marks, but there were scuff marks on the 
street in the crosswalk. These scuff marks were located fifteen 
feet west of the west curb of New Hampshire Avenue, and 
twenty-eight feet north of the south curb of M Street. The 
witness stated that there was a 1929 Mack Truck, D. C., H-40, 
parked on the east side of New Hampshire Avenue; that the 
truck was loaded with three and one-half tons of concrete; that 
the 6ver-all width of the truck was eight feet and two inches in 
the rear, and seven feet and two inches in the front; that the 
truck had dual wheels. The witness stated that he had exam¬ 
ined the truck; that there were no marks on the truck except 
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that on the front license plate, which was right in the center of 
the truck, there were some clothing impressions. 1 

So far as the record reveals, there were no# eyewitnesses to 
the alleged crime. However, the circumstantial evidence up to 
this point, clearly indicates that a man had met his death. The 
fact that the man’s head was mashed in and his brains were 
strewn all over the road negatives any possibility that the 
injuries may have been self-inflicted. To the contrary, the 
facts point to the probability that death occurred as a result 
of some violent external force, such as a heavy object striking 
and crushing decedent’s skull. The scuff marks observed by 
Officer Couture were located in the middle of M Street, fifteen 
feet west of the west curb of New Hampshire Avenue. This 
would place the scuff marks almost squarely in the middle of the 
M Street crosswalk, a relative short distance from the position 
of the dead body (see photograph marked “Government Ex¬ 
hibit No. 3”). The scuff marks in this position tend to indicate 
the possible point of impact between the body of deceased and 
the violent external force which mashed the decedent's head 
and strewed his brains all over the street. Also, the testimony 
of the police officer that he examined a 1929 Mack Truck parked 
on the east side of New Hampshire Avenue, and found clothing 
impressions on the front license plate of the truck, points to 
that truck as a probable source of the violent external force 
which struck the deceased. 

If the impact between the truck and decedent occurred while 
the decedent was in the middle of the crosswalk, there 
then exists substantial evidence of negligence on the part 
of the driver of the truck. This would follow from the fact 
that a pedestrian has the right-of-way in crossing a roadway 
within any marked or unmarked crosswalk at the end of a block. 
See Traffic and Motor Vehicle Regulations for the District of 

‘Officer Couture then testified that upon his arrival at the scene, the de¬ 
fendant stated to him that he (the defendant) was the driver of the concrete 
truck that had struck the decedent. In addition, the defendant related in 
detail the circumstances resulting in the death. Defendant was required by 
law to make this report to a police officer immediately. 7). C. Code (1940) 

§ 4tM509. And in this connection, see VIII Wigmove on Evidence (3rd ed.), 
§ 22.">9d. 
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Columbia. Art. Ill, § 5 (a). 2 Furthermore, the fact that the 
point of impact may have occurred on approximately the center 
line of M Street ,^md the fact that the clothing impressions on 
the license plate were located in the middle of the truck, indi¬ 
cates that the truck may have been driven in the middle of 
M Street, astraddle the center line, and not entirely within a 
single marked traffic lane, in violation of § 24 (b), Art. VI of the 
Traffic and Motor Vehicle Regulations for the District of Co¬ 
lumbia. 2 The evidence also suggests that the truck may have 
been operating in violation of § 2S (a), Art. VI of the Traffic 
and Motor Vehicle Regulations, 2 which requires a vehicle ap¬ 
proaching an intersection to “slow down and to keep under such 
control as to avoid colliding with pedestrians * * 

This circumstantial evidence tends to indicate a possible vio¬ 
lation of three separate traffic regulations, and also that such 
violations may have been the proximate cause of the decedent’s 
violent death. Of course, evidence indicating the violation of 
municipal regulations is not per se negligence, but it is some 
evidence of negligence. People v. Hopper (1917), 69 Colo. 
124. 169 Pac. 152. 153-154; Nichols v. State (1933), 187 Ark. 
999. 73 S. W. (2d) 655, 656-657; Herndon v. State (1927), 38 
Oklai Cr. 338. 261 Pac. 378, 379; Commonwealth v. Hawkins 
(1S93). 157 Mass. 551; 32 N. E. 862. 863. In the latter case, 
the Supreme Court of Massachusetts said: “the fact that the 
act [constituting the alleged crime] was done in violation of 
a city ordinance was proper evidence for the consideration of 
the jury on the question of negligence. And in Gutshall v. 
Wood (1941), 123 F. (2d) 174, 74 App. D. C. 379, a civil action, 
this Court held that violation of traffic regulations constituted 
negligence as a matter of law. 

The circumstantial evidence, at this stage of the case, there¬ 
fore. tends to indicate a violent death, proximately caused by a 
negligently operated truck. Certainly, this is sufficient evi¬ 
dence touching upon the corpus delicti and the whole thereof, 

3 Ot course the Police Court could take judicial notice of all municipal 
ordinances and traffic regulations, which that court is called upon to enforce. 
Tipit v. District of Columbia (1030) 102 F. (2d) 264. 69 App. D. C. 400, 401-402. 
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to satisfy the rule of the Forte ease as to the corroboration requi¬ 
site to extrajudicial admissions. Admittedly, the evidence 
thus far adduced is entirely circumstantial in nature, and re¬ 
liance is placed upon inferences drawn from such circumstances. 
It has been recognized, however, that the corpus delicti may be 
established by circumstantial evidence of this type. Perovich 
v. United States (1907), 205 U. S. 86. 91; St. Clair v. United 
States (1894), 154 U. S. 134, 152. 

(b) Substantial evidence of corpus delicti, aliunde defendant’s admissions, 
at the conclusion of the Government’s case in chief 

So also, there existed substantial evidence tending to estab¬ 
lish the corpus delicti, independent of the defendant s admis¬ 
sions. at the time the defendant moved for a directed verdict 
at the close of the Government’s case. In addition to the 
facts just enumerated in II (a) above, there was the following 
additional evidence: Officer Couture further testified that ac¬ 
cording to the measurements made by him. the distance from 
the position of the scuff marks in the middle of the crosswalk 
on M Street to where the body lay upon the street was thirty- 
eight feet. The witness said that he made a test of the 
brakes of the 1929 Mack Truck, which was parked on the east 
side of New’ Hampshire Avenue, while the concrete was still 
in the truck, and the truck stopped within forty feet after 
the brakes were applied at a speed of twenty miles per hour. 
The witness also said that he tested the horn on the truck 
and found it to be in good condition. Another witness. Dr. 
R. M. Rosenberg, Deputy Coroner for the District of Columbia, 
testified that on April 23. 1941, an autopsy was performed at 
the District Morgue on the body of one Robert C. Wayland; 
that the cause of death was a crushed head with traumatic 
decerebration; that the whole head was crushed—it w*as abso¬ 
lutely flat. 

This additional evidence implies that the truck was travel¬ 
ing at a considerable rate of speed at the moment of 
impact, and that the brakes of the truck probably were not ap¬ 
plied until almost at the moment of impact. This conclusion is 
inferable from the test made by Officer Couture that at a 
speed of twenty miles per hour the truck required forty feet 
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to come to a stop; whereas, the distance between the scuff 
marks (the possible point of impact) to where the dead body 
was lying was a distance of thirty-eight feet, thus indicating 
that the truck was traveling fast enough when it reached the 
point of impact to knock the decedent s body an appreciable 
distance. This, of course, indicates insufficient control of the 
truck by the driver, and is still further evidence of negligence 
in the operation of the truck. The testimony of Dr. Rosenberg 
that the head of the decedent was crushed “absolutely flat,'’ 
tends to show that the injury was of the type that would likely 
occut if a very heavy object should run over the skull, such 
as a fast-moving truck loaded with three and one-half tons of 
concrete. 

(c) Substantial evidence of corpus delicti, aliunde defendant’s admissions, 
at the conclusion of the whole case 

Beyond doubt, all of the evidence in the case, both that in¬ 
troduced by the Government plus that introduced by the de¬ 
fendant. tended to establish the corpus delicti, aliunde the de¬ 
fendant's admissions. In addition to the evidence detailed in 
II (a) and (b) above, there was the further testimony of the de¬ 
fendant himself. Carl Ereoli. who testified in substance as fol¬ 
lows: That he was operating a concrete truck east on M Street ; 
that he was in the center lane of traffic on M Street, approach¬ 
ing New Hampshire Avenue, intending to go north on New 
Hampshire Avenue, and there was a lane of traffic to his right; 
that 'an automobile on his right, traveling in the same direc¬ 
tion. 1 obstructed his view of the pedestrian until it turned into 
the gasoline station, at which time it was too late to stop; that 
the deceased was about twenty-five or thirty feet from the 
defendant when defendant first saw him and was walking 
toward the north side of M Street in the sidewalk lane on the 
west side of New Hampshire Avenue; that the deceased walked 
into the truck without looking for traffic from the direction 
the truck was coming; that defendant had been working for 
the Super Concrete Company for about three and one-half 
years and had been driving this truck or one of a similar type 
for that period of years; that when he struck the man, the 
truck had been slowed up some, but not much, by the appli- 
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cation of the brakes; that the truck was loaded with about 
five tons of concrete; that the truck was equipped with me¬ 
chanical booster brakes; that these brakes don’t act right 
away, but as you apply the brakes the booster goes into opera¬ 
tion and then the brakes start to take hold; that the brakes 
on the truck had just started to take hold when he struck the 
man; that the man had reached a point about four or five feet 
from the center of M Street at the time he was struck. 

This testimony by the defendant coincides substantially with 
the circumstantial evidence detailed in II (a) and (b) above. 
By his own testimony, the defendant identifies himself as the 
operator of the truck loaded with concrete and admits that he 
was driving the truck when it struck the deceased/ 1 According 
to the defendant, the deceased was walking in the crosswalk lane 
and had reached a point near the center of M Street at the time 
he was struck. This testimony places the decedent at approxi¬ 
mately the same position as the “scuff marks," testified to by 
Officer Couture. Defendant’s testimony regarding the brakes 
and their operation and his long experience with this type of 
truck, suggests additional facts from which the jury could infer 
negligence in the manner of operating the truck. Also, ac¬ 
cording to the defendant’s own testimony, the decedent was 
struck in the crosswalk while attempting to cross M Street, 
thereby violating the traffic regulation requiring motor vehicles 
to yield the right-of-way to pedestrians within the crosswalk 
(§5 (a), Art. Ill, Traffic and Motor Vehicle Regulations for 
the District of Columbia); also in violation of the traffic regu¬ 
lation requiring that a vehicle approaching an intersection 
should be slowed down and kept under such control as to avoid 
colliding with pedestrians (§ 2S (a), Art. VI, Traffic and Motor 
Vehicle Regulations for the District of Columbia). Unques¬ 
tionably, all the evidence in the case, including the defendant’s 
own testimony, definitely establishes the corpus delicti by sub¬ 
stantial evidence, independent of the defendant's extrajudicial 
admissions. 

The Forte case makes clear that this independent evidence 
of the corpus delicti need not be convincing beyond a reasonable 


* See footnote 1. ante i>. 39. 
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doubt, but merely corroborative. The extrajudicial admissions 
or confessions and the corroborative evidence may be consid¬ 
ered together, however, in the final determination of whether 
or not the corpus delicti has been proved beyond a reasonable 
doubt. 

The defendants admissions to the police officers complete 
the picture of the corpus delicti, substantially established by 
the other evidence in the case. At the scene of the alleged 
crime, the defendant admitted to Officer Couture that he was 
the driver of the concrete truck and had been proceeding 
east on M Street towards New Hampshire Avenue; that he 
was traveling between twenty and twenty-five miles an hour; 
that when the defendant had arrived at a point on M Street 
about twenty-eight feet west of the west curb line of New 
Hampshire Avenue, he noticed this man walking from the 
south to the north side of M Street, on the west side of New 
Hampshire Avenue, in the sidewalk line of New Hampshire 
AvenUe; that he did not sound his horn or give the man any 
warning of any kind and did not attempt to change the course 
of the truck; that the truck was equipped with mechanical 
booster brakes; that he applied the brakes just at the time 
of the impact; that he felt the bump and he coasted on over 
and took his brakes off and stopped his truck on the east side 
of New Hampshire Avenue; that he had been driving this 
truck or a similar type close to four years; that the brakes on 
the truck he was driving don't act right away; that as you 
apply the brakes the booster goes in operation and then the 
brakes start to take hold; that his brakes had just started 
to take hold when he struck the man; that the defendant did 
not think there was any car between him and the intersec¬ 
tion when he first saw the man; that the scuff marks observed 
on the street by the officer was the point of impact between 
the truck and the man’s body; that when the defendant first 
saw the man that was struck, the man was looking in an 
easterly direction and not in the direction from which the truck 
was approaching; that the scuff marks which the officer saw 
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on the street were caused by the decedent’s shoes and that 
there was a mark on each side of the center line of M Street. 

Later on that same day. at traffic headquarters, the defend¬ 
ant admitted to Officer Liverman that he left thfc plant at 
3056 K Street NW. shortly before seven o’clock with a lot of 
concrete to go to the 6500 Block of Thirteenth Street; that he 
drove up Jefferson Street to M Street and east on M Street; 
that when he was approaching the intersection of New Hamp¬ 
shire Avenue, he was in the center lane of traffic, intending to 
make a left turn and go north on New Hampshire Avenue, and 
there was a line of traffic to his right; that when he saw the 
man who was struck, he was about twenty-five or thirty feet 
from him; that the man was walking toward the north side 
of M Street in the sidewalk line of New Hampshire Avenue; 
that the man was walking toward the line that would put him 
in front of the truck; that he applied the brakes right then; 
that the man was looking east and never looked at defendant 
at any time and he continued to walk right in front of the 
truck; that the front of the truck struck him about in the cen¬ 
ter of the radiator, or where the radiator would be. but the 
radiator on this truck is in the back; that he felt the truck bump 
as the wheels passed over the man’s body: that after he felt 
the wheel pass over the man, he let his truck drift over to the 
east side of New Hampshire Avenue just north of M Street, 
where the truck stopped; that he got out of the truck and by 
that time Officer Siegrist had arrived and took charge; that 
defendant remained at the scene until the investigation was 
completed; that he was driving between twenty-five and thirty 
miles per hour; that by the application of the brakes the truck 
had been slowed up some, but not much; that defendant does 
not know if there was a car parallel with him or not when he 
first saw this man; that defendant does not think there was 
any car between him and the intersection in the first line of 
traffic when he saw the man. 

Considering these admissions, together with the other evi¬ 
dence in the case, there can be no question but that the corpus 
delicti of the crime was proved beyond peradventure of a doubt. 
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III 


Proffered expert testimony properly excluded 

The ftfa&flee 7 assigns as error the action of the trial court in 
excluding proffered testimony as to the “reactionary period’* of 
normal automobile drivers. The defense attempted to elicit 
this testimony from Officer Liverman of the Metropolitan Po¬ 
lice Department, who was called as the first witness for the 
defense. The witness was asked “how far the normal driver 


operating a vehicle at the rate of twenty-five miles per hour 
would travel between the instant of apprehending danger and 
the instant of applying the brakes.” 

Assuming the relevancy of this question, there is nothing in 
the record to indicate that the witness was qualified to answer 
it. Obviously, the answer to this type of question would require 
specialized knowledge of an extraordinary character. So far as 
the record reveals. Officer Liverman did not possess this knowl¬ 
edge. nor was any attempt made properly to qualify him as an 
expert witness. The appellant’s brief (p. 12) states that it was 
stipulated that Officer Liverman was an expert in this field. 
However, such a stipulation, if any. is not a matter of record, 
and certainly there is nothing in the witness’ testimony on be¬ 
half of the Government that would qualify him as an expert 
on the “reactionary period” of automobile drivers. 

Moreover, so far as the record reveals, the question pro¬ 
pounded to Officer Liverman was defective as a matter of form. 
As a hypothetical question, the question should have embraced 
facts supported by the evidence and should have embodied sub¬ 
stantially all the facts relating to the particular matter upon 
which the opinion of the expert was sought to be elicited. 20 
Am. Jur.. Evidence. § 7SS. And as to proper form and suffi¬ 
ciency of similar hypothetical questions, see cases cited in Note 
(1941) 135 A. L. R. 1404, 1410. The skeleton type question 
propounded by defense counsel fails to meet this standard. 


CONCLUSION 


A review of all the evidence in this case makes clear that the 
corpus delicti and the whole thereof was established by sub¬ 
stantial evidence, aliunde the defendant's admissions; and this 
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corroborating evidence, plus the defendant’s admissions, estab¬ 
lished the corpus delicti beyond a reasonable doubt. Thus, the 
rule laid down by this Court in the Forte case was fully satisfied. 
It is respectfully submitted, therefore, that the judgment of the 
lower court should be affirmed. 
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